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A. Trial Proceedings

1. In January 2014, Shaquille Malcolm was mur-
dered in the lobby of his building in the Allerton Coops
in the Bronx, New York. The government alleged that
the killers were Alexander Melendez and Arius Hop-
kins, and that urder was ordered by two unre-
lated men: % who was Melendez’s and
Hopkins’ lifelong friend; and petitioner, an alleged
crack dealer who lived in a neighboring section of the
Allerton Coops. See App., infra, 3a-6a. Melendez be-
came the government’s principal cooperator. The gov-
ernment then indicted Hopkins, and
petitioner together. Shortly before the scheduled
trial, ipleaded guilty. Hopkins and petitioner
were tried together. See id. at 2a.

On the eve of trial, pursuant to its obligations un-
der Brady v. Maryland, 373 U.S. 83 (1963), the gov-
ernment turned over notes of proffer sessions held by

with the government before he pleaded guilty.

- See App., infra, 24a.- In those sessions,i;lade
clear that he was responsible for the murder of
Shaquille Malcolm and stated consistently and in de-
tail that petitioner had nothing to do with Malcolm’s
murder. See id. at 24a-25a. h statements di-
rectly contradicted the testimony from government
j s. See Pet. C.A. App. 153-54, 177-78, 182.1
Wtold the government he had never even met
petitioner until they were jailed together in connec-
tion with this case. Pet. C.A. S.A. 39. Even after it

1 Pet. C.A. App. refers to the public appendix filed by peti-
tioner in the court of appeals with his opening brief. Pet. C.A.
S.A. refers to the sealed appendix filed by petitioner in the court
of appeals with his opening brief.
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REASONS FOR GRANTING THE PETITION

~ This case presents an ideal vehicle to resolve a
clear circuit split on a critical question of federal crim-
inal procedure: when, if ever, does the Due Process
Clause require vacatur of a criminal conviction based
on the government’s refusal to seek immunity for a
defense witness under 18 U.S.C. § 6003. Relying on
longstanding circuit precedent, the Second Circuit
held that such a vacatur is required only in the theo-
retical (never actually occurring) circumstance that
the government deliberately intends to distort the fair-
ness of the factfinding process by refusing to immun-
ize a witness who would deliver testimony that is
“material, exculpatory and not cumulative and is not
obtainable from any other source.” App., infra, 12a
(quoting Ebbers, F.3d at 119); see id. at 13a. “In stark
~ contrast to” that standard, the Ninth Circuit applies
a “much lower” and “markedly different” standard
that allows vacatur “without any showing of the gov-
ernment’s intent.” Johnson & Kim, Defense Witness
Immunity, 2010 WL 697368, at *1, 3-4; see Straub,
538 F.3d at 1160-1162 (expressly rejecting the intent-
only standard). While petitioner could not clear the
Second Circuit’s higher hurdle, he would have cleared
the Ninth Circuit’s lower one. The real-world conse-
quence of that conflict in circuit authority is life im-
prisonment for petitioner, who vigorously asserted his
innocence and contended throughout the proceedings
below that the government’s failure to grant immun-
ity violated his constitutional rights. It is difficult to
imagine a more compelling vehicle for resolving this
entrenched and profoundly important circuit conflict.
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A. The Circuits Are Divided On When The
Due Process Clause Requires Vacatur Of
A Conviction Based On The Government’s
Refusal To Immunize A Defense Witness

1. The governing frainework

“The right of an accused in a criminal trial ... to
call witnesses in [his] own behalf’ is a component of
“the right to a fair opportunity to defend against the
State’s accusations” and has “long been recognized as
essential to due process.” Chambers, 410 U.S. at 294.
Indeed, “[flew rights are more fundamental than that
of an accused to present witnesses in his own defense.”
Id. at 302; see Washington, 388 U.S. at 19 (describing
“the right to present the defendant’s version of the
facts ... to the jury” as “a fundamental element of due
process of law”); see also Holmes v. South Carolina,
547 U.S. 319, 324 (2006) (“Whether rooted directly in
the Due Process Clause ... or in the Compulsory Pro-
cess or Confrontation Clauses of the Sixth Amend-

- ment, . the = Constitution = guarantees - criminal - . . —.

defendants ‘a meaningful opportunity to present a
complete defense.”) (citation omitted); Crane v. Ken-
tucky, 476 U.S. 683, 690 (1986) (same).

At the same time, the Fifth Amendment protects
defendants by prohibiting compelled self-incrimina-
tion. While those protections often reinforce each
other, they can come into conflict in cases like this one,
where the defendant on trial seeks to present exculpa-
tory evidence from a witness, who in turn invokes the
Fifth Amendment to avoid inculpating himself. See,
e.g., Akhil Reed Amar & Renee B. Lettow, Fifth
Amendment First Principles: The Self-Incrimination
Clause, 93 Mich. L. Rev. 857, 861 (1995) (explaining
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that those constitutional protections “seem to be at
war with one another” in such a scenario).

The federal use-immunity statute, 18 U.S.C.
§ 6001 et seq., provides a way to reconcile that tension.
It authorizes the government to grant limited-purpose
immunity to a witness who has invoked the Fifth
Amendment, thereby enabling the witness to testify—
and vindicating the defendant’s due process right to
present a defense—while preserving the witness’s
constitutional protection against prosecution based on
compelled self-incrimination. See 18 U.S.C. §§ 6002-
6003; Kastigar, 406 U.S. at 453. Government invoca-
tion of the use-immunity statute accordingly serves
the parties, the court, and the public by advancing the
search for truth while also respecting constitutional
rights. See Kastigar, 406 U.S. at 445 (explaining that
immunity statutes “have historical roots deep in An-
glo-American jurisprudence”).2

The difficulty arises when the government and the
defendant disagree—as they often do, given their ad-
verse relationship in a criminal prosecution—about
whether immunity should be granted to a defense wit-
ness. Courts broadly agree that, in light of separa-
tion-of-powers principles and the discretionary
language of Section 6003, “{t]he government is under
no general obligation to grant use immunity to wit-
nesses the defense designates as potentially helpful to

2 Importantly, the statute protects the government and
the public against the possibility of false testimony from an im-
munized witness by providing that the witness’s testimony may
not “be used against the witness in any criminal case, except a
prosecution for perjury, giving a false statement, or otherwise fail-
ing to comply with the order” to testify. 18 U.S.C. § 6002(3) (em-
phasis added).
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its cause but who will invoke the Fifth Amendment if
not immunized.” Ebbers, 458 F.3d at 118. At the
same time, those courts also broadly agree that, under
at least some circumstances, “due process may require
that the government confer use immunity on a wit-
ness for the defendant.” United States v. Stewart, 907
F.3d 677, 685 (2d Cir. 2018) (citation omitted); accord
Straub, 538 F.3d at 1156 (“To interpret the Fifth and
Sixth Amendments as conferring on the defendant the
power to demand immunity for co-defendants, poten-
tial co-defendants, or others whom the government
might in its discretion wish to prosecute would unac-
ceptably alter the historic role of the Executive
Branch in criminal prosecutions. Of course, whatever
power the government possesses may not be exercised
In a manner which denies the defendant the due pro-
cess guaranteed by the Fifth Amendment.”) (citation
omitted).

Critically, however, the agreement among courts
stops there. In resolving claims arising from govern-
ment decisions not to immunize defense witnesses,
the Second Circuit and several other courts of appeals
have adopted a “rigorous” rule that focuses on the gov-
ernment’s intent, while the Ninth Circuit has adopted
a “much lower” standard that focuses on the effects of
the government’s decision—and expressly rejects the
necessity of an intent inquiry. Johnson & Kim, De-
fense Witness Immunity, 2010 WL 697368, at *1-2.
That acknowledged “circuit split on the appropriate
standard for compelling immunity,” id. at 4, should be
resolved by this Court, see Lipanovich, Resolving the
Circuit Split on Defense Witness Immunity, 91 Tex. L.
Rev. at 195 (*The Supreme Court should resolve the
circuit split on defense witness immunity.”).
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2. The Second Circuit’s intent-focused
standard

For decades, the Second Circuit has maintained
that a criminal conviction may be vacated based on
the government’s failure to immunize a defense wit-
ness only in “exceptional circumstances.” United
States v. Wright, 588 F.2d 31, 35 (2d Cir. 1978); see
Stewart, 907 F.3d at 685. In fact, such exceptional cir-
cumstances exist only in theory, because the Second
Circuit has never vacated a conviction based on the
government’s failure to immunize a defense witness.
Stewart, 907 F.3d at 685; see App., infra, 12a-13a.

In contemplating the potential circumstances in
which vacatur could be warranted, the Second Circuit
has identified two significant hurdles. “First, the de-
fendant must show that the government has used im-
munity in a discriminatory way, has forced a potential
witness to invoke the Fifth Amendment through ‘over-
reaching,’” or has deliberately denied immunity for the

purpose of withholding exculpatory. evidence. and . = ... .

gaining tactical advantage through such manipula-
tion.” Ebbers, 4568 F.3d at 119 (citation omitted); see
Stewart, 907 F.3d at 685. Each of those possibilities
focuses on the government’s intent in denying the re-
quest to immunize a defense witness. See Ebbers, 458
F.3d at 118 (“[A] district court must find facts as to
the government’s acts and motives.”) (emphasis
added). The prong of the test referring to the “discrim-
inatory” use of immunity can be satisfied “{ojnly when
a prosecutor has abused the government’s ability to
grant immunity by using ... for the purpose of gaining
a tactical advantage.” United States v. Diaz, 176
F.3d 52, 115 (2d Cir. 1999) (emphasis added); see also
United States v. Ballistrea, 101 F.3d 827, 837 (2d Cir.
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1996) (discussing the possibility that the government
“granted immunity to its witnesses, and refused to
grant immunity to defendant’s witnesses, in order to
gain a tactical advantage”) (emphasis added). The
prong of the test referring to government “overreach-
ing” can “be shown through the use of ‘threats, har-
assment, or other forms of intimidation,” each of
which necessarily involves prosecutorial intent. Eb-
bers, 458 F.3d at 119 (citation omitted). And the prong
of the test referring to the government “deliberately
den[ying] ‘immunity for the purpose of withholding
exculpatory evidence and gaining tactical ad-
vantage,” id. (emphasis added; citation omitted), re-
quires government intent by definition. Thus, as
commentators have summarized, a “lack of [govern-
ment] intent” to distort the factfinding process “would
doom [a defendant’s] request for immunity under the”
test adopted by the Second Circuit and other courts of
appeals. Lipanovich, Resolving the Circuit Split on
Defense Witness Immunity, 91 Tex. L. Rev. at 186.

" The Second Circuit also imposes a second hurdle
that a defendant must clear before prevailing on a
claim that the government violated the Constitution
by failing to immunize a defense witness. The “de-
fendant must show that the evidence to be given by an
immunized witness ‘will be material, exculpatory and
not cumulative and is not obtainable from any other
source.” FEbbers, 458 F.3d at 119 (citation omitted);
see App., infra, 12a. Merely satisfying one of those
conditions does not suffice; the “bottom line at all
times is whether the non-immunized witness’s testi-
mony would materially alter the total mix of evidence
before the jury.” Ebbers, 458 F.3d at 119.
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decide where the truth lies”—a right that is “a funda-
mental element of due process of law.” Id. at 19, 23.
In pointing out the arbitrary nature of the rule, this
Court underscored that an accused accomplice could
be called by the prosecution to testify against the de-
fendant, despite the fact that an accomplice “often has
a greater interest in lying in favor of the prosecution
rather than against it.” Id. at 22.

The Second Circuit’s position allowed the govern-
ment in this case to subject petitioner to the same type
of injustice. Like the defendant in Washington, peti-
tioner was prevented from introducing powerfully ex-
culpatory testimony from a participant in the murder
that, if believed by the jury, likely would have resulted
in his acquittal. Yet the prosecution, through its se-
lective use of immunity, was able to present its ver-
sion of the facts through the testimony of other
participants in the crime. Use of government power
in that manner, regardless of the prosecutor’s intent,
undermines a central tenet of our criminal justice sys-
tem—that “the truth is more likely to be arrived at by
hearing the testimony of all persons of competent un-
derstanding who may seem to have knowledge of the
facts involved in a case, leaving the credit and weight
of such testimony to be determined by the jury or by
the court.” Id.

D. This Case Is An Ideal Vehicle For
Resolving The Circuit Conflict

This case presents an ideal vehicle for the Court to
resolve the entrenched and recognized circuit conflict
over when the Due Process Clause requires vacatur of
a conviction based on the government’s failure to im-
munize a defense witness. As explained above, this






31

CONCLUSION

The petition for a writ of certiorari should be
granted.
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